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Oklahoma Public Employees Association
Working Sror You!

Oklahoma’s merit system is a critical tool in ensuring fairness in employment practices in Oklahoma’s
state agencies. The members of the Oklahoma Public Employees Association (OPEA) support an effective
and efficient merit system that promotes transparency, fairness in hiring and protections for state
employees who report area of concern at their agency.

OPEA provides you with this overview of Oklahoma's merit system and describes how it benefits
employees, agencies and taxpayers and we look forward to working with you to improve our system
while maintaining the protections if provides to Oklahoma's hard-working state employees.

In this document, you'll find the following:

Executive Summary

Merit system briefing and overview paper

Principles of the merit system

Classified vs unclassified systems by state-National Compensation Association of State
Governments

g b B

OPEA believes a fair and efficient merit system is vital to state government and our citizens who rely on
core services. We will continue to work with state leaders to make sure the system is as efficient for
employees, prospective employees and agencies while protecting against unfair employment practices.

Sterling Zearley, Executive Director
Oklahoma Public Employees Association

“OPEA unites public employees in Oklahoma to improve the quality of state employment.”

13 N.E. 28th St. * Oklahoma City, Oklahoma 73105 * (405) 524-6764 * {800) 880-OPEA * Fax: {4015} 524-4671 * E-mail: general@opea.org * www.opea.org



Why Oklahoma’s Merit System
Is Key to Government
Accountability and Transparency

Executive Summary
A properly administered merit system is the first defense against favoritism, political patronage, and it

protects state employees who bring forward concerns without fear of reprisal. It also protects state law
enforcement and regulatory employees while they perform their duties. In addition, the merit system
provides consistency among state agencies in salaries paid to employees performing the same job. Most
state agency positions should be in the “classified service” to promote fair hiring and afford protection

against favoritism and cronyism.

Protection for Employees Wishing to Report Wrongdoings

State employees need merit protection, so they may report unlawful or unethical activities at their agency
without fear of losing their job. Whistleblower laws alone do not afford sufficient protection. While these
laws provide limited protection against Whistleblower retaliation for filing claims with the Merit Protection
Commission, it does not provide necessary oversight and protection with regard to employee management,
hiring, discipline, termination, compensation and retention.

Protection for State Agency Law Enforcement and Regulatory Staff

State agency law enforcement, licensure and regulatory positions must be in classified status so the
employees may conduct their duties without outside influence.

Fairness in State Agency Human Resource Practices and Compensation
The classified service ensures that the most qualified employees are chosen through a competitive process
to serve the citizens of Oklahoma.

Oklahoma Compared to Other States
2018 data collected by National Compensation Association of State Governments shows Oklahoma has

more unclassified employees than most states. Currently in Oklahoma, 65.17 % (20,683 FTE} are classified
and 34.83 % (11,054 FTE) are in unclassified service

During the past several years, OPEA has worked with state agency human resources staff to improve our
current systems. We believe the current merit system could be streamlined to improve efficiency while
maintaining vital key protections. OPEA does not support the removal of classified status for most state
employees and will use its resources to defeat measures that change state agency positions from classified
status to unclassified.

For more information Contact: Sterling Zearley » (405) 524-6764 o sterlingz@opea.org



Why Oklahoma's Merit System is Key to
Government Accountability and Transparency

If Oklahoma is going to improve accountability and transparency in state
government, it must have a strong merit system as framework for state
agency personnel practices. A properly administered merit system is the
first defense against favoritism and political patronage, and protects state
employees who bring forward concerns without fear of reprisal. It also
protects state law enforcement and regulatory employees while they
perform their duties. In addition, the merit system provides consistency
among state agencies in salaries paid to persons performing equivalent jobs.

A properly administered merit system does not prevent agencies’ ability to
discipline and terminate state employees, as some have claimed. It does,
however, ensure employees have due process in any actions their agency
may initiate against them. Its grievance process is also the way state
employees who believe they have been treated unfairly by their agency or
coworkers can have their concerns reviewed. Eliminating the merit system
takes away critical due process from state employees.

As authorized by the Oklahoma Personnel Act, Section 840-1.1 et seq. of Title
74 of the Oklahoma Statutes, state agency positions are categorized as
“classified” or “unclassified”. Classified positions are covered under the
Oklahoma Merit System of Personnel Administration while unclassified
positions are filled with “at will” employees who serve at the pleasure of
agency leadership.

The classified service ensures that the most qualified employees are chosen
to serve the citizens of Oklahoma. Hiring new employees in the classified
service requires that positions are posted, and applicants are vetted through
a competitive process to ensure the best and most qualified candidates are
hired to serve the citizens of Oklahoma.

In the unclassified service, state agencies are not required to post positions,
require minimum qualifications, hire competitively, or provide consistent
compensation. Prior to the implementation of the merit system, it was
common for agencies to fill positions with friends and family members or to
fill them with friends of state leaders as a favor. As an example, one agency
hired a convicted felon for investigative and oversight duties.
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Some of the benefits of an effective merit system are as follow:

Protection for Employees Wishing To Report Wrongdoings

The federal Principles of Merit Protection as codified in 5 U.S. Code § 2301 says
“Employees should be protected against reprisal for the lawful disclosure of
information which the employees reasonably believe evidences a violation of
any law, rule, or regulation, or mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific danger to public heaith or safety”.

Employees must have protection, so they may report what they believe to be
unlawful or unethical activities at their agency without fear of losing their job.
Whistleblower laws alone do not afford sufficient protection.

While these laws provide limited protection against Whistleblower retaliation
for filing claims with the Merit Protection Commission, it does not provide
necessary oversight and protection with regard to employee management,
hiring, discipline, termination, compensation and retention.

Despite current “whistleblower” protection, a strong merit protection systemin
Oklahoma'’s state agencies is an important protection for employees who want
to bring forward their concerns of fraud, waste or abuse in their agency. Even
with the implementation of “anonymous hotlines” as a way to report issues,
state employees without protection afforded by a merit system are highly
unlikely to use them

OPEA has heard from state employees who were threatened by supervisors for
informing legislators about concerns in their workplace and ways services could
be improved. Additionally, there have been instances when elected officials and
persons in power have attempted to coerce employees to hire friends and family
into positions for which they are unqualified. Employees in the classified service
have merit system protection that enables them to perform their jobs and best
serve the people of the state without improper interference from influential
people.

In 2018, former Oklahoma State Department of Health employees testified
before an Oklahoma House of Representatives’ Special Investigations
Committee that OSDH employees were reluctant to come forward with reports
of mismanagement for fear of losing their jobs.
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In 2017, employees of the Oklahoma State Bureau of Investigation brought
concerns about their agency’s management to OPEA, stating they could not
bring the issues to the attention to their agency’s leadership because they
feared retaliation.

In 2015, the State Auditor’'s office evaluated survey responses from 111
Oklahoma Tourism Department employees and interviewed an additional 20
tourism employees. The results showed an atmosphere of mistrust and poor
communication existed between employees and executive management
including favoritism and reprisal of employees who reported improprieties.

Employees must have confidence to speak up about wrongdoings in their
agency. Weakening of merit protection will eliminate any confidence state
employees currently have.

Some programs that leverage federal funding require some employees
administering those programs to be covered by a merit protection system. The
Federal Code of Regulations Title 5, Subpart 7, Section 601(b} says:

Certain Federal grant programs require, as a condition of eligibility, that
State and local agencies that receive grants establish merit personnel
systems for their personnel engaged in administration of the grant-aided
program. These merit personnel systems are in some cases required by
specific Federal grant statutes and in other cases are required by regulations
of the Federal grantor agencies. Title Il of the Act gives the U.S. Office of
Personnel Management authority to prescribe standards for these Federally
required merit personnel systems.

Protection for State Agency Law Enforcement and Regulatory Staff

It is critical state agency law enforcement; licensure and regulatory positions
should be classified so the employees filling those jobs may conduct their duties
without outside influence. State agency law enforcement should not fear for
their job as a result of arresting someone in power during the course of their
work.

Also, a nursing home inspector must be protected through the merit system so
they can accurately report on a facility’s condition without fear of losing their
job. There are numerous functions of state agency positions that require the
employees to make decisions that could anger persons of importance influence.
Common sense dictates that protection for these employees is vital. The
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protections offered by the classified service enable the employees to perform
without fear of retribution.

Fairness in State Agency Human Resource Practices and Compensation
According to the merit system principles, “Recruitment should be from
qualified individuals from appropriate sources in an endeavor to achieve a
work force from all segments of society, and selection and advancement
should be determined solely on the basis of relative ability, knowledge, and
skills, after fair and open competition which assures that all receive equal
opportunity.”

In Oklahoma, classified service promotes merit based hiring rather than
favaritism. It also facilitates the state’s budget process by ensuring consistency
among state agencies in determining salaries paid to employees in the same job
classes. Selection and hiring processes free from favoritism are essential to
ensure hiring is shielded from cronyism and the political process and to hold
agencies accountable for taxpayer dollars.

For example, state officials have admitted to unclassifying positions because the
persons they wanted for positions did not meet the minimum qualifications of
the classified positions. This cannot be in the best interest of the state of
Okiahoma.

Not only is classified service important to transparency and accountability in
state employment, it facilitates the budget process. Classified employee
positions are more consistent across state agencies with centralized data, job
descriptions, and compensation that falls in a specified range. This centralized
system allows legislators to monitor state agency compensation.

In unclassified service, agencies may set the salary wherever they want it to be.
For example, in 2013 and independent study of Oklahoma’s state agency
compensation was done by human resources expert Neville Kenning who found
the state had 26 unclassified employees in the position of “Analyst” with annual
compensation ranging from $30,000 to $95,000. Kenning also found the most
prevalent unclassified job in state government was Secretary I, with 539
employees and an annual compensation ranging from $19,790 to $62,934. The
classified position of Secretary Il had 260 incumbents and a salary range from
$21,756 to $36,320.

The state human resources system is an important tool for legislative budgeting.
Compensation and job duties for employees in classified employee positions are
more consistent than unclassified positions across state agencies with
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centralized data, job descriptions, and compensation that fall within a specified
range. This centralized system allows legislators to monitor state agency
compensation and apply precious resources to positions in agencies that have
recruitment and retention challenges.

How Oklahoma Compares to Other States

2018 data collected by National Compensation Association of State Governments
shows Oklahoma has more unclassified employees than most states. Currently in
Oklahoma, 65.17 percent (20,683 FTE) are classified and 34.83 percent (11,054
FTE} are in unclassified service.

Other states, similar to Oklahoma, without state employee unions or collective
bargaining have a larger percentage of classified employees than Oklahoma
does.

Arkansas - 100 percent classified (25,100)

Alabama - 95 percent classified and 5 percent unclassified (27,354)
Louisiana -91 percent classified and 13 percent unclassified-(31,966)
Kentucky — 96 percent classified and 4 percent unclassified (27,518)
North Carolina — 98 percent classified and 2 percent unclassified (62,118)
South Carolina = 100 percent classified (37,110)

South Dakota — 85 percent classified and 15 percent unclassified (7,521)
e Utah - 85 percent classified and 15 percent unclassified (18,914)

e Wyoming — 90 percent classified and 10 percent unclassified (8,301)

Next Steps to Modernize Oklahoma’s Merit System

OPEA believes the state should work to modernize its current system and has
recently worked with staff of the Office of Management and Enterprise Services
(OMES} and state agency human resources specialists on reform. The state has
the opportunity to revise hiring, discipline and grievance processes so they are
performed consistently between agencies and done in a timely manner.
Oklahoma should continue these reform efforts as opposed to eliminating the
current system while still maintaining the system’s protections for employees
and agencies.

Reform will streamline agencies’ hiring process and decrease the time necessary
to resolve disciplinary issues and grievances by improving its efficiency while
maintaining fairness and openness. It will also make sure Oklahoma is applying
merit rules consistently among state agencies.
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Merit System Principles

The Merit System Principles are nine basic standards governing the management of the
executive branch workforce. The principles are part of the Federal Civil Service Reform Act of
1978, and can be found at 5 U.S.C. § 2301{b). However, the principles serve to highlight the
importance of a strong merit protection system in Oklahoma state government.

1. Recruitment should be from qualified individuals from appropriate sources in an endeavor
to achieve a work force from all segments of society, and selection and advancement should
be determined solely on the basis of relative ability, knowledge and skills, after fair and
open competition which assures that all receive equal opportunity.

A workforce representative of those who fund the government and those who receive
government services is important as is merit-based employment model.

2. All employees and applicants for employment should receive fair and equitable
treatment in all aspects of personnel management without regard to political affiliation,
race, color, religion, national origin, sex, marital status, age, or handicapping condition,
and with proper regard for their privacy and constitutional rights.

Personnel management must be free of unfair treatment and discrimination. Decisions should
be made solely on merit.

3. Equal pay should be provided for work of equal value, with appropriate consideration of
both national and local rates paid by employers in the private sector, and appropriate
incentives and recognition should be provided for excellence in performance

Comparable salaries and rewards for excellent performance will alfow agencies to attract and
retain the most qualified personnel. Employees should be paid based on their duties,
responsibilities, and qualification requirements.

4. All employees should maintain high standards of integrity, conduct, and concern for the
public interest.

This is the foundation for ethical conduct among all employees. In order for an agency to
accomplish its mission, its employees’ conduct must command the respect and confidence of the
public.



5. The Federal work force should be used efficiently and effectively.

There must be a balance between an | employee’s right to be hired and fired based abilities and
agencies’ flexibility in managing its employees.

6. Employees should be retained on the basis of adequacy of their performance,
inadequate performance should be corrected, and employees should be separated who
cannot or will not improve their performance to meet required standards.

Hiring, promotion, and pay must be truly based on merit and those employees who cannot or
will not perform must not continue in their role as state employees.

7. Employees should be provided effective education and training in cases in which such
education and training would result in better organizational and individual performance

An emphasis on training highlights the need for employees to receive training they need and to
assure their employees possess skills necessary to perform their jobs. This assures that
employees, who are to be held accountable for their performance, are properly trained to
achieve successful performance.

8. Employees should be--

A. protected against arbitrary action, personal favoritism, or coercion for partisan
political purposes, and

B. prohibited from using their official authority or influence for the purpose of
interfering with or affecting the result of an election or a nomination for
election.

This principle has works to treat all employees fairly and protects against political
patronage.

9. Employees should be protected against reprisal for the lawful disclosure of information
which the employees reasonably believe evidences--

A. aviolation of any law, rule, or regulation, or

B. mismanagement, a gross waste of funds, an absence of authority, or a
substantial and specific danger to public health or safety.

The intent is to protect whistleblowers against reprisal when they disclose wrongful conduct in
an agency. . Whistleblowers help to create an effective workplace because they often are in the
best position to witness agency wrongdoing.
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